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Spin-Doc Bert Heise NMR Services
Kiefernweg 13
D-58239 Schwerte
Germany

Terms and Conditions
1.

Scope of application
1.1. All offers, sales, deliveries and services of Spin-Doc Bert Heise NMR Services (hereinafter referred to as „Supplier“)
are solely based on these Terms and Conditions of Sale and Supply. Conflicting or deviating terms and conditions of
Customers are not recognized, even if the Supplier unconditionally supplies the Customer in awareness of the
Customer’s conflicting or deviating terms and conditions. Deviations from these Terms and Conditions of Sale and
Supply are valid only when confirmed by the Supplier in writing.
1.2. These Terms and Conditions of Sale and Supply also apply to all future transactions of the same kind with the same
Customer, without specific further agreement being required.
1.3. Supplies involving installation on site are additionally subject to the Supplier’s Terms and Conditions of Repair and
Installation.

2.

Offer and conclusion of contract
2.1. The Supplier’s offers are always subject to confirmation, unless expressly otherwise stated. Cost estimates are nonbinding. Unless otherwise agreed, first offers or cost estimates are provided free of charge. The Supplier reserves the
right to charge a reasonable fee for further offers or cost estimates as well as draft works when no supply contract comes
into existence.
2.2. A supply contract comes into existence only upon written confirmation of the Supplier. Any changes, amendments or
side agreements also require written confirmation of the Supplier.
2.3. The documents relating to the offer, including but not limited to illustrations, drawings, or details on weight and
measurements are approximations only, unless being expressly marked as binding.
2.4. The Supplier reserves all ownership and copyrights to illustrations, drawings, cost estimates, calculations and other
documents. These must not be made available to any third party without express prior written consent of the Supplier.
They are to be returned to the Supplier without undue delay (i) if no contract comes into existence, or (ii) as soon as the
order has been fully executed.

3.

Purchase Price and Payment
3.1. Unless otherwise agreed, the Supplier’s prices apply without packaging „ex works“. In addition, the statutory value
added tax as applicable on the date of invoice is charged.
3.2. Unless otherwise agreed, payments are due in full, free of costs for the Supplier, and have to be effected as follows:
Complete systems: 70% upon delivery, 30% after customer acceptance (within 30 days of the date of invoice), net.
Spare parts: Within 30 days of the date of invoice, net. Other items: Within 30 days of the date of invoice, net.
3.3. Cheques are always accepted only on account of performance. All discount and bill charges are to be borne by the
Customer.
3.4. The Customer is not entitled to set-off, retention or reduction, unless its counterclaims are either not disputed by the
Supplier or have been established by final and non-appealable judgment. The same applies also in the case of an
assertion of claims based on liability for defects.
3.5. If the Customer defaults on payment, the Supplier shall be entitled to claim default interest. The default interest rate for
the year amounts to five percentage points above the base rate. The base rate changes per each 1 January and 1 July of a
year by the percentage points by which the reference base has increased or been reduced since the last change of the
base rate. The reference base is the interest rate for the most recent principal refinancing transaction of the European
Central Bank before the first calendar day of the relevant half year. The Supplier may assert higher default damage
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when providing proof. However, the Customer is entitled to prove that the damage incurred as a result of the default in
payment was lower.
3.6. If the Supplier becomes aware of circumstances that call the Customer’s creditworthiness into question, then all deferred
claims shall be immediately fall due and payable. Furthermore, the Supplier may in such case request advance payment
or provision of security.
4.

Delivery
4.1. Delivery dates are in each case separately agreed. The commencement and compliance with agreed delivery periods
requires that a Customer fulfils its cooperation obligations, in particular the timely provision of all materials, documents,
permits, releases and tests to be provided by the Customer, the compliance with the agreed terms of payment, in
particular payment of any advances agreed by the Customer. If these requirements are not timely and properly fulfilled,
the delivery periods shall be reasonably extended, at least however by the time of the delay; this does not apply if the
Supplier is solely responsible for the delay.
4.2. The compliance with the delivery period is subject to the condition that the Supplier itself receives correct and timely
delivery from its own suppliers.
4.3. Unless otherwise agreed, each delivery is „ex works“. In the internal relationship to the Supplier, the Customer assumes
the Supplier’s obligations under the Packaging Ordinance (VerpackV), and shall insofar indemnify the Supplier.
4.4. The delivery period has been complied with when the delivery item has left the Supplier’s warehouse upon its expiry, or
if readiness for dispatch has been notified. As far as acceptance is required, the date of acceptance shall be authoritative
- except in case of justified refusal of acceptance -, alternatively the notice of readiness for dispatch.
4.5. The Supplier may at any time make partial deliveries or render partial performance.
4.6. Delays in delivery and performance due to force majeure and due to events which substantially impede or prevent
delivery, including but not limited to war, terrorist attacks, import and export restrictions, strike, lock-out or orders by
the authorities, even if they relate to the Supplier’s own suppliers or sub-suppliers, shall prolong the agreed delivery
periods by the duration of the delay in delivery and performance, plus a reasonable start-up time. If possible, the
Supplier will inform the Customer about the start, end and expected duration of the aforementioned circumstances.
4.7. The Supplier is not in default if the Supplier provides the Customer with a replacement, in compliance with the
contractual delivery dates for the time until the delivery of the actual delivery item, provided that such replacement
meets the Customer’s technical and functional requirements in all material aspects, and the Supplier bears all costs
incurred for providing the replacement.
4.8. In case of a default on the part of the Supplier, the Customer shall grant the Supplier a reasonable additional period for
performing the contract.
4.9. If the Supplier is in default and the Customer as a consequence suffers any damage, the Customer shall be entitled to
request a lump sum default compensation. Such compensation shall amount to 0.5% for each full week of delay, but in
total to maximum 5% of the value of that part of the entire delivery which cannot be used in time or according to
contract due to the delay. Any additional claim for damages based on default shall be excluded. If in consideration of the
statutory exceptions the Customer twice grants the defaulting Supplier a reasonable period for performance, and if the
last period granted is not complied with, then the Customer shall be entitled to withdraw from the contract within the
scope of the statutory regulations.

5.

Passing of risk, transport, default of acceptance
5.1. The risk passes to the Customer when the delivery item has been provided for collection (cf. clause 4.3), also in case
that partial deliveries are made or the Supplier has additionally agreed to other performance, e.g. payment of the
shipping costs, or delivery and installation. Insofar as acceptance is required, it shall be authoritative for the passing of
risk. It must be performed without undue delay on the date of acceptance, alternatively after the Supplier has notified the
readiness for acceptance. The Customer is not entitled to refuse acceptance in the event of a minor defect. If the
Customer does not declare acceptance even though no defect is given or an only minor defect exists, then acceptance
shall be deemed declared after the expiry of a period of one month after notification of the readiness for acceptance, but
at the latest six months after the consignment has left the warehouse.
5.2. If dispatch is delayed or omitted due to circumstances not attributable to the Supplier, the risk shall pass to the Customer
as from the day of notification of readiness for dispatch or acceptance.
5.3. Unless otherwise agreed, the delivery items are transported at the Customer’s expense and risk.
5.4. At the Customer’s request and expense, the Supplier will insure the consignment against risks of transport.
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5.5. If the Customer is in default of acceptance or violates any other cooperation obligations, then the Supplier shall be
entitled to request compensation for the damage incurred, including any additional expenses, in particular the costs
incurred by the delayed acceptance of delivery.
5.6. As far as any commercial clauses such as FOB, CFR, CIF, etc. are used, these shall be construed according to the
applicable Incoterms of the ICC as amended from time to time.
6.

Retention of title and other securities
6.1. The Supplier retains title to the delivery item until all of the Supplier’s claims against the Customer under the business
relationship, including any future claims, also from simultaneously or later concluded contracts, have been settled. This
also applies if individual or all claims of the Supplier were taken into current account and the balance has been drawn up
and acknowledged. In the event of any breach of contract on the part of the Customer, in particular in the event of
default in payment, the Supplier shall after reminder be entitled to take back the delivery item with simultaneous
declaration of withdrawal, and the Customer shall be obliged to surrender such item.
6.2. The Customer is entitled to dispose of the delivery items in the ordinary course of business if and for as long as the
conditions on securing the Supplier’s claims against the Customer as set forth in clauses 6.3, 6.4 and 6.5 have been
fulfilled. Any breach of the obligation stipulated in the foregoing sentence entitles the Supplier to immediate termination
of the entire business relationship with the Customer.
6.3. It is hereby agreed between the Supplier and the Customer that upon the conclusion of a supply contract all claims of the
Customer under the future resale or letting of the delivered items to a third party or on any other legal ground
(insurance, tort, etc.) shall pass to the Supplier for securing all claims of the Supplier under the business relationship
with the Customer. Insofar, the Customer already here and now fully assigns to the Supplier all and any claims
including ancillary rights to which the Customer is entitled under the resale or letting of the delivered items. The
Supplier already here and now accepts such assignment. However, the Customer shall be entitled to collect the assigned
claim until the Supplier requests disclosure of the assignment. The Customer is prohibited from again assigning the
claims already assigned to the Supplier. The Customer is obliged to transfer title or any other right to any items,
machinery parts and used machines of any kind accepted in lieu of payment within the scope of the resale to the
Supplier at the very moment when the Customer acquires title or other rights thereto. The Customer shall without charge
store, carefully treat and reasonably insure the aforementioned items on behalf of the Supplier (see 6.7).
6.4. If the securities specified in clauses 6.1, 6.2 and 6.3 are not recognized or not unrestrictedly enforceable under the laws
of the country in which the delivery items are located, then the Customer already here and now undertakes to cooperate
in all steps required (in particular in connection with any registration or notification obligations, etc.), especially to give
the necessary declarations, to enable provision of the securities in compliance with applicable law. The Supplier is
entitled to retain the delivery items until the required securities have been provided with legal effect. If in consideration
of the statutory requirements the provision of the securities is not locally enforceable or cannot be realised for any other
reasons, the Customer already here and now undertakes to offer the Supplier equivalent securities. The Customer is
obliged to inform the Supplier of any form requirements or other statutory requirements that conflict with the provision
of the security according to clauses 6.1, 6.2 and 6.3, without request and without undue delay upon or after the
conclusion of the contract.
6.5. The processing or alteration of retained items through the Customer shall always be carried out on behalf of the
Supplier. If the retained item is processed together with other items which do not belong to the Supplier, the Supplier
shall acquire co-ownership in the new item in proportion of the value of the retained item to the other processed items at
the time of processing. If goods are connected or inseparably mixed by the Customer with other movable items to one
unitary item, and if the other item is to be seen as main constituent, then the Customer shall transfer to the Supplier the
proportionate co-ownership to the extent that the main constituent belongs to it. The Customer holds the ownership or
co-ownership in custody for the Supplier, without charge. Besides, the item created by processing or alteration is subject
to the same provisions as the retained goods.
6.6. If the value of the securities provided according to clauses 6.1 to 6.5 exceeds the Supplier’s claims under the business
relationship with the Customer by more than 10%, the Supplier shall upon request of the Customer release any
exceeding securities, at its choice.
6.7. For the event that - due to the retention of tile the delivery item has not yet fully passed into the Customer’s ownership, due to a separate agreement diverging from clause 3.2 the delivery item is paid in part or in full only after delivery (e.g.
by payment in instalments, deferment, extended term of payment agreed in advance or subsequently, etc.), - the delivery
item (e.g. delivery „for trial“, „for approval“ or the like) or a replacement device (e.g. „as an interim measure“ and the
like) was provided to the Customer against payment („under lese“ or the like) or free of charge already before the
conclusion of a purchase contract or for any other reason, the Customer undertakes to take out an insurance, ex works, at
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replacement value, including all ancillary costs, covering all risks including fire, damage by the elements, vandalism,
theft, transport, improper handling, user errors, accident, etc., and to maintain such insurance, depending on the
individual case, until full transfer of title, until full payment, until return of or final takeover of the delivery item and the
replacement device to the Supplier and the Customer, respectively (machinery insurance). The Customer furthermore
undertakes to insure the operational risk involved in the delivered item for the same period, at its own expense (liability
insurance). The Customer undertakes to submit corresponding proof to the Supplier before the provision of the delivery
item, i.e. upon delivery ex works (clause 4.3). The Supplier is entitled to refuse delivering the goods until corresponding
proof has been submitted. The Supplier is furthermore entitled to insure the delivery item itself and to charge any costs
on the Customer. The Customer already here and now assigns its current and future rights and claims against its insurer
under the insurance relationship to the Supplier. The Supplier hereby accepts such assignment. The rights become
extinct at the point of time when the goods ultimately pass into the ownership of the Customer, and the purchase price
has been fully paid.
6.8. In case of attachments, seizures or other access by third parties to items or claims to which the Supplier has security
rights, the Customer shall without undue delay notify the Supplier and provide support in the assertion of the Supplier’s
rights. The costs of any judicial or extrajudicial interventions are to be borne by the Customer, as far as no
reimbursement can be obtained from the third party.
6.9. The petition for the opening of insolvency proceedings against the Customer’s assets entitles the Supplier to withdraw
from the contract with immediate effect and to request immediate return of the delivery item.
6.10. Clauses 6.1 sentence 3 and 6.9 apply analogously for the items, machinery parts and used machines of any kind which
the Customer may have accepted in lieu of payment according to clause 6.3.
7.

Liability for Defects
7.1. Upon existence of a defect in quality within the limitation period, which was caused already at the time risk passed, the
Supplier may at its choice either remove the defect as subsequent performance or deliver a faultless item. The defect is
removed either by replacement or repair of the defective item at the Supplier, unless the Parties expressly or implicitly
(e.g. by uncontradicted performance on site) agree otherwise. Replaced parts pass to the ownership of the Supplier; the
provisions set forth in clause 6 apply analogously.
7.2. Any assertion of claims based on liability for defects by the Customer requires that the Customer examines the delivery
items for defects without undue delay, at the latest within one week of delivery and notifies the Supplier without undue
delay in writing if any defect is discovered. Defects which cannot be discovered within this period even upon careful
inspection have to be notified to the Supplier without undue delay after discovery. Delivery within the meaning of
sentence 1 of this provision is the point in time when the Customer gains actual control over the delivery item or could
have gained such control without the Customer’s fault.
7.3. Changes to the construction or design made before the delivery of an ordered item within the scope of a general change
in construction or production at the Supplier are not considered as defect of the delivery item as far as they do not render
the delivery item unusable for the purpose intended by the Customer.
7.4. If the removal of the defect fails, the Customer will have to grant the Supplier a reasonable additional period for further
subsequent improvement or replacement. If the subsequent improvement again fails, the Customer may request
reduction of the purchase price by the amount by which the value of the delivery item is reduced due to the defect, or
may at its choice withdraw from the contract. If only a minor defect exists, the Customer will only be entitled to reduce
the contract price.
7.5. The Customer has to grant the Supplier or any third party commissioned by the Supplier the time and opportunity
required for carrying out the works under its liability for defects (subsequent improvement or replacement), upon prior
consultation. As far as the Supplier is obliged to remove a defect, the Customer may itself remove such defect, or have
such defect removed by a third party, only if this is necessary to avert imminent dangers to operational safety or to
prevent disproportionately high damage and if the Customer has obtained the Supplier’s prior consent.
7.6. The Supplier’s warranty does not extend to any consequential costs arising from the removal of the defect. As far as a
defect has been caused by a part which the Supplier purchased from a third party as supplier for its products, the
Supplier already here and now assigns its claims under the delivery of such purchased part or under corresponding third
party performance contracts to the Customer. The liability for defects is insofar limited. If the Customer does not receive
any adequate compensation under the assigned right, the Supplier shall be subsidiarily liable until the expiry of the
warranty period according to the regulations of these General Terms and Conditions.
7.7. Defects are not classified as defects in quality in case of
o natural wear and tear
o unsuitable or improper use
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o
o
o
o
o
o
o
o

defective installation or start-up by the Customer or third parties
improper, incorrect or careless treatment
improper storage or putting up
ignorance of the relevant user manuals
use of unsuitable means of operation
use of unsuitable replacement materials and parts
chemical, electro-chemical, electro-magnetic, electrical or comparable influences
changes to the delivery item by the Customer (or any third party commissioned by the Customer), unless there is
no causal relation between the defect in quality and the change
o installation of components and spare parts, expendable parts or other parts as well as lubricants not originating
from the manufacturer (so-called OEM), unless there is no causal relation between the defect in quality and the
installed part
o lack of or improper maintenance by the Customer or third parties, as fas as these are not authorised by the
manufacturer to maintain the machines.
7.8. As far as the scope of delivery includes software, the liability for defects does not include the removal of software errors
and errors caused by improper use, user error, natural wear and tear, inadequate system environment, operational
conditions other than those listed in the specifications, and insufficient maintenance.
7.9. The Customer shall without undue delay notify any software defects in writing and in a comprehensible and detailed
form, stating all information expedient for identifying and analysing the defects. In particular, the manifestation and the
consequences of the software defect need to be stated.
7.10. Claims for defects in quality and defects in title become statute-barred in 12 months. The limitation period commences
upon the passing of risk according to clause 5.
7.11. The provisions contained in this clause 7 conclusively regulate the liability for defects for the items delivered by the
Supplier. Any further claims of the Customer, in particular for any damage not affecting the delivery item itself, are
exclusively subject to clause 8.
7.12. With regard to used machines, the liability for defects ends 6 months after delivery (used parts) or after customer
acceptance (complete systems).
8.

Liability
8.1. The Supplier is liable in case of wilful conduct and gross negligence, culpable injury to body, life and health, defects
fraudulently undisclosed by the Supplier or defects for which the Supplier gave a quality guarantee. The Supplier has
unlimited liability within the scope of product liability and based on other mandatory statutory regulations. In the event
of culpable breach of any material contractual obligations, the Supplier will also be liable in the case of simple
negligence, but liability is limited to 10% of the respective order value. If this limitation is not permissible on legal
grounds, liability will in the case of simple negligence be limited to damage typical for the contract and reasonably
foreseeable upon conclusion of the contract. Material contractual obligations in this sense shall either mean concretely
described material obligations the violation of which jeopardises the achievement of the contractual purpose, or
abstractly the obligations which constitute conditions sine qua non for proper performance of the contract, and on the
fulfilment of which the Customer may regularly rely.
8.2. It is pointed out to the Customer that data backup is required before the installation and continuously during the use of a
software. In case of any loss of data, the Supplier will be liable only for the expense and effort required for recovery of
the data when these were properly secured by the Customer.
8.3. Further liability for damages, in particular financial damage, is excluded. Any liability for consequential damage, in
particular lost profit, is excluded.
8.4. The foregoing limitations of liability apply in terms of cause and amount also in case of any claims for damages of the
Customer against the Supplier’s legal representatives, employees or vicarious agents.

9.

Rights to software/data protection
9.1. As far as the scope of delivery includes software, the Customer is granted a non-exclusive right to use the delivered
software, including its documentation, for application on the relevant delivery item (machine). Using the software in
more than one system is prohibited.
9.2. The Customer may reproduce, revise or translate the software or convert the object code into the source code only to the
extent permitted by law. The Customer undertakes not to remove or change any manufacturer information, in particular
copyright notes, without the Supplier’s express prior approval.
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9.3. All other rights to the software and the documentations, including copies thereof, remain with the Supplier or software
provider. The granting of sub-licences or any passing on to third parties in any other form is prohibited.
9.4. The Supplier is not liable for software already installed or installed in the future (including as an upgrade or update) if
the Customer uses the software improperly. Any improper handling or use is in particular given if the Customer or a
third party
o deletes, changes or otherwise influences any machine parameters without written consent of the Supplier, so that
the functionality of the machine can be impaired
o installs a software (including as an upgrade or update) not authorised by the Supplier for the respective type of
machine acquired by the Customer.
9.5. In addition, the limitations of liability set forth in clauses 7 and 8 apply.
9.6. For the case that personal data are stored within the scope of installation, upgrade or update, the following shall apply:
The Supplier represents compliance with the statutory data protection regulations. In particular, as far as this is required
for installing a software, any provided personal data will not be disclosed to any third party; rather, such personal data
will be processed and used exclusively internally for performing the contract. They are deleted when no longer needed.
If any statutory retention periods conflict with deletion, then the data shall be blocked instead of deleted, in accordance
with the applicable statutory regulations. If statutory data protection regulations so require, the Customer shall prior to
the conclusion of the respective contract obtain the necessary written consent of the person whose personal data are
required for performing the contract.
10. Proprietary rights of third parties
10.1. The Supplier shall be liable for any infringement of third party rights by its product/service only as far as such
product/service is used according to the contract. The Supplier shall be liable for infringements of third party rights only
at the place of contractual use of the product/service (place of delivery). Claims for defects in title do not exist as far as
only an insignificant deviation of the Supplier’s product/service from the contractual quality is concerned.
10.2. If any third party asserts claims against the Customer for infringement of its rights by the Supplier’s product/service, the
Customer shall notify the Supplier without undue delay. The Supplier is entitled, without being obliged, to avert the
asserted claims at its own expense, as far as permissible. The Customer is not entitled to acknowledge any third party
claims before having given the Supplier reasonable opportunity to avert the rights of third parties otherwise.
10.3. If such claims have been asserted, the Supplier may at its own expense acquire a right of use or change the software
(licence programs) or exchange it for an equivalent product or - if the Supplier cannot achieve any remedy at reasonable
expense and effort - take back the product/service and reimburse the purchase price or fee paid by the Customer, with
deduction of a reasonable compensation for use. The Customer’s interests shall in this respect be adequately considered.
10.4. With regard to any claims for damages and reimbursement of expenses, clause 8 shall additionally apply.
11. Export control
11.1. Any delivery under this contract is subject to the proviso that performance does not conflict with any national or
international export control regulations, for example embargoes or other sanctions. The Customer undertakes to provide
all information and documents required for the export or transfer. Delays due to export examinations or permission
procedures shall set aside any time limits and delivery periods. If necessary permissions are not granted, or if the
delivery and service is not capable of being permitted, the contract shall be deemed as not concluded with regard to the
parts of it that are concerned.
11.2. The Supplier is entitled to terminate the contract without notice if termination on the part of the Supplier is required for
compliance with national or international legal regulations.
11.3. In the event of a termination according to clause 11.2, the assertion of any claim for damages or the assertion of other
rights by the Customer based on the termination shall be excluded.
11.4. The Customer must upon passing on any goods delivered by the Supplier to third parties at home and abroad comply
with the relevant applicable regulations of national and international export control law.
12. Applicable law, place of jurisdiction, severability clause
12.1. The contractual relationship between the Supplier and the Customer is exclusively subject to the laws of the country in
which the Supplier has its registered office. The provisions of the UN Convention on the International Sale of Goods
(CISG) shall not apply.
12.2. Exclusive place of jurisdiction for all disputes arising from the contractual relationship between the Supplier and the
Customer, including claims arising from cheques, shall be the court competent for the Supplier’s principal place of
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business. However, the Supplier shall at its choice also be entitled to bring legal action against the Customer at the
latter’s general place of jurisdiction.
12.3. Solely the German text of these Terms and Conditions of Sale and Supply shall be legally binding.
12.4. If one or several provisions or parts of any provision of these Terms and Conditions of Sale and Supply are or become
invalid for any reason whatsoever, this shall not affect the validity of the remaining provisions. The Customer and the
Supplier undertake to replace the invalid provisions or partial provisions by such regulations which are legally
permissible and which in economic terms correspond most closely to the original regulation. This analogously applies in
the event of any unintended gap.
13. Issue: EN-01.04.2014 Wirtgen Used Equipment GmbH · Reinhard-Wirtgen-Straße 2 · 53578 Windhagen · Germany · Tel.:
+49 (0) 26
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